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 The Services Directives 

The basis of the EMU and thus of the Euro is the Stability and Growth Pact which lays down the criteria which Member States in the eurozone must obey. The most important of these criteria concerns the budgetary deficit which Member States may incur. These states must aim for budgetary positions which are “close to balance  or in surplus”. If regrettably they should have a deficit, this may not be in excess of 3%. This rule means that the fiscal latitude which member States in the eurozone may enjoy is limited, which in turn implies that these states lose an important macro-economic tool to influence their economy. Obviously, they have also lost the other macro-economic tool, their monetary policy, which is now centralised in Frankfurt. 

Member States can therefore only influence their economies by micro-economic measures in the nature of supply side structural adjustments. This was laid down in the so-called Lisbon Agenda of March 2000. This agenda basically means that we must have flexible and integrated markets for factors of production : people and capital: and also for goods and services. 

Art. 49 of the Treaty of the European Union says that all restrictions on the freedom to provide cross-border services within the Union are prohibited. According to art. 50 “services” include in particular “activities of craftsmen and of the professions”.

These are important articles because around 70% of our economies now consist of services. Moreover, most services are performed by small- and medium-sized enterprises, where practically all creation of jobs now takes place. Indeed, services have become increasingly important for growth and employment in all OECD-economies. 

Now although services account for 70% of our economies, only about 20% of them are traded cross-border in the EU. This is because the markets for services in the euro-area are still largely segmented, country by country. Indeed, the integration of the markets for services is nowhere near what has been achieved for goods by the so-called “Operation-1992”. 

The reason for this segmentation of the market for services is simple. It is bureaucratic obstacles of a protectionist nature. The European Commission has identified a large number of such obstacles. Their removal is crucial for the completion of the internal market and thus for its employment- and growth-enhancing effects. 

Let me give you three examples of these bureaucratic obstacles: 

(1)  favourable tax treatment reserved for services purchased from local providers;

(2)  residence requirements for shareholders, staff and regulated professions;

(3)  lack of recognition of foreign diplomas;

These are just some of the obstacles featured by the Commisson’s inventory. The inventiveness of national bureaucracies is indeed considerable. 

In January 2004 the Commission tabled a draft services directive to remove the major obstacles. That proposal had been approved unanimously by the Commission. It is aimed at freedom to establish a business in another Member State and free trade in services between Member States. The proposal also aims at a right for consumers to purchase services from foreign providers. 

All these rights flow from the articles in the Treaty which I quoted a few moments ago. So the proposed services directives does not really establish any new right. It wants to make existing rights effective by addressing bureaucratic obstacles that now frustrate them. 

Let me now say where the proposed directive does not apply. 

(1) It does not apply to black labour, which is a matter for national administrations to address;

(2) It does not apply to employees. Polish workers who cross the German border to work in a German slaughter-house fall within the Collective Bargaining Agreement that applies to their employer. They do not perform a service. Wherever there is sub-ordination there can be no service.

(3) According to the Posted Workers Directive of 1995, workers who are posted to an establishment in another Member State must follow the employment conditions of the host country. 

(4) The Directive has nothing to do with privatisation. Indeed, art. 295 forbids the EU to have anything to do with property, i.e. who owns what. So nationalisation, de-nationalisation and privatisation are all out of bounds for the Commission. 

(5) As far as liberalisation goes, this may only take place with the consent of the government concerned. Here too the Services Directive does not really come into play. 

The Services Directive  would mainly apply to craftsmen and members of the liberal professions as stated in article 50 of the Treaty. The risk of “social dumping” is therefore small. For one thing, any establishment of service providers in another Member State must follow the employment conditions of that State. 

Members of the liberal professions like architects and accountants, secondly, usually work on a contract-by-contract basis. Lastly, there will hardly be a tsunami of Polish plumbers going to France at their own initiative to do a legal job. Many indeed come to do a black job but that is not my concern. 

Despite its anticipated EU-wide benefits, the proposed services directive has met with heavy opposition from some quarters. This opposition is mainly politically inspired. It started in Belgium, more precisely in Wallonia. The Walloon Socialist Party wished to criticize the government headed by the liberal Guy Verhofstadt. But since they themselves were represented in that government, they had to find a round-about way of doing so. They therefore hit upon the idea of using the proposed services directive as a stick to hit the government with. Indeed, the first demonstration against this proposal took place in Brussels. 

From Wallonia the fever spread to France. It is perhaps useful to look at the French situation at three levels: the technical, the political and the national. 

1. At the technical level it must be allowed that the proposed directive is supremely defensible. It has been amended by the European Parliament and the Council of Ministers but proposed legislation always is. In the end, the outcome of the legislative process will bring the integration of the European economies a step nearer.

2. At the political level, the proposed directive has become a battering ram for trade unions to fight the government with. Unfortunately, President Jacques Chirac has seen fit to side with the opponents, even though his country is a big exporter of services. As I said and contrary to the fear of some, the proposed directive does not aim at any privatisation or liberalisation. It only concerns activities which are already open to competition. 

3. At the national level, the opposition in France betrays French fears of globalisation and of competition in general. These fears were, I think, a main cause of the rejection by France of the constitutional treaty. 

At the end of May 2006 agreement with the European Parliament and the Council of Ministers was reached on what had become an extremely contentious proposal. As a result, the proposed Directive has been much watered down. The Directive will not, as originally envisaged, allow service providers to work in other member States according to the rules of their home countries. Instead, the Directive simply tells Member States to give service providers free access to their country and allow them to exercise their business freely. Governments retain the right to impose restrictions for reasons appertaining to the protection of consumers, protection of the environment, public safety and health. All this is not good – but it is a start. 
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